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OPUT'MHAJIBHBIE CTATbU

AHHOTALHUS:

PaccmarpuBaeTcsi rocyqapCTBEHHAsl IOIUTHU-
Ka 10 COMIDKEHHIO MyCYIbMAHCKOTO IIpaBa
C POCCHICKHMM 3aKOHOJATEIbCTBOM B Pa3HBIX
KyJbTYPHO-HCTOPHIECKHX YCIOBHSX. Jloka3a-
HO, 9TO ampoOalis MexaHu3Ma MPOBOAUIACH
Ha cubupckux Oyxapuax B koHue X VIII Beka,
a co BTopoi nonoBuHbI XIX Beka 3TH METOAbI
OBbUIM PUMEHEHBI K 3anagHoMy TypkecTany,
HaXOAUBIIEMYyCs MO HpoTekToparoM Poc-
CcUMCKOM uMnepuu. B kadecTBe MCTOUYHHMKOB
NPUBIEKAIOTCS  JOKYMEHTH lleHTpanbHO-
IO TOCYZapCTBEHHOIO apxuBa PecmyOmuku
V36exkucran u locymapcTBEeHHOro apxuBa
Tiomenckoit obnactu B T. To6onbcke. Meto-
JONIOTHSI HCCIEAOBAaHUs OCHOBAaHA HA TEOPUH
cucreM K. JI. ¢pon Bepranandu, Hcnons3o-
BaHbl CPaBHHUTEIBHO-UCTOPHUYECKHN U CpaB-
HHUTEIbHO-IPABOBOM METONBI HCCIIEJOBAHMS.
ABTOpBI IPUXOAAT K BBIBOAY, YTO JHCCOHAHC
MEXIy 3aKoHOozaTenabcTBOM Poccuu u 3aman-
Horo TypkecTana oTpasui He TOIBKO pa3id-
YHs MEXTY IByMsI Pa3HBIMU IO COAEPKAHUIO
MIPAaBOBBIMH CHCTEMAaMH H PEIUTHO3HO-TIPa-
BOBBIMH KyJIbTYpaMH, HO TJIABHOE — Pa3phIB
MEXIy CPEIHEBEKOBBIMU H COBPEMEHHBIMH
JUISL TOTO BPEMEHHU I0pPUANYECKIMH IPEICTaB-
neHusiMU. Ananrtanus 3anaaHoro TypkecTana
K POCCHHCKOMY 3aKOHOZATENbCTBY (HOpMHU-
poBanga eAUHBIE IIPABOBBIE IIPEICTaBICHUS
M CTajla IIaroM K IPeBPAIIeHHUI0 MHOTOKOH-
(eccuonanbHOro HaceneHus Poccuiickon
MMIEPUH B €IUHBIN IpakJaHCKUI OpraHu3M.
VIMeHHO 5TO HOATOTOBHJIO HOYBY IS COCY-
1IeCTBOBaHHs Y30ekucrana u Poccuu B co-
craBe CCCP u nmo3anee obecneunno pa3BuTHe
HE3aBHCHMOT0 Y30€KHCTaHa C UCIONIb30BaHHU-
€M 3aKOHOZIaTeIbCTBA, OIU3KOT0 POCCHHCKOMY
U €BPONEHCKOMY.

KuioueBrble ciioBa:

Typxecran; Cpennsst Azust; Poccuiickas um-
nepust, Poccus, npaBoBasi cucrema; Iapuar;
3anaHas CHOUPE; YTOJIOBHOE IIPABO; CCHUIKA.
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ORIGINAL ARTICLES
Abstract:

This article examines the state policy of align-
ing Muslim law with Russian legislation in
different cultural-historical contexts. It is
demonstrated that the implementation of this
mechanism was carried out among the Sibe-
rian Bukharans in the late 18th century, and
from the second half of the 19th century, these
methods were applied to Western Turkestan
under the protectorate of the Russian Empire.
Sources include documents from the Central
State Archive of the Republic of Uzbekistan
and the State Archive of the Tyumen Region
in Tobolsk. The research methodology is
based on the systems theory of K. L. von Ber-
talanffy, utilizing comparative-historical and
comparative-legal research methods. The au-
thors conclude that the dissonance between
Russian legislation and Western Turkestan not
only reflected differences between two distinct
legal systems and religious-legal cultures but
primarily highlighted the gap between medi-
eval and contemporary legal concepts for that
time. The adaptation of Western Turkestan
to Russian legislation shaped unified legal
concepts and paved the way for transforming
the multi-confessional population of the Rus-
sian Empire into a unified civic entity. This
laid the groundwork for the coexistence of Uz-
bekistan and Russia within the USSR and later
facilitated the development of an independent
Uzbekistan using legislation closely aligned
with Russian and European legal systems.

Key words:

Turkestan; Central Asia; Russian Empire;
Russia; legal system; Sharia law; Western Si-
beria; criminal law; adaptation.
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1. Beegenne = Introduction

CoBpeMeHHbIE MEXTyHAPOAHBIE TIPOIIECCHI, OTpakaronye commnkenue Poc-
cur 1 Y30eKucTaHa Ha pa3HbIX YPOBHSX B3aMMOICHUCTBHSA, TPEOYIOT Ooee Tiry-
GOKOro HCCNEeOBaHI COBMECTHONH MCTOPUH JIBYX TOCYIapCTB C OOHApYKEHHEM
Y aHAJIM30M TeX TOYEK CONPHUKOCHOBEHHS, KOTOPHIE OKA3aJIlCh B3aUMOBBITOJHBI-
MH 1711 00eux ctopoH. Kak n B HacTosIee Bpemsi, B JOPEBOMOIMOHHBIN ITEPHOLT
MPECTaBUTENN CPEAHEA3NATCKUX HAPOJI0B MUTPHPOBaIK B Poccuto, mpenmyie-
cTBeHHO B 3amannHyro Cubups, ocexas saons Bennkoro Hlemkosoro mytn. B Poc-
CHH OHU TIOTYyYHIIN 0000IIIaromiee Ha3BaHUEe «CHOUPCKUE OyXapIibD».

[epeceneHIpl yKOPEHSIIICh Ha HOBOM MECTE )KHUTEIBCTBA, CIMBASICh C KO-
PEHHBIM HaceIeHHEM — CHOMPCKUMH TaTapaMi. HoBbIC OKOIEHHS, POIUBILH-
ecsi B Cubupu, BIIOJTHE IPUHIMAIIHN [TPABUIIA, YCTAHOBJIEHHBIE POCCHHCKUM Ipa-
BUTEIBCTBOM, €CJIM TAKOBBIC HE YTPOXKAIN IIOTEPE UX PETUTHO3HON HIEHTUIHO-
cti. Mexny Tem n3 Cpemgaelt A3un IpruOBIBAIA HOBBIE MUTPAHTHI — HE TOIBKO
TOPTOBIIBI, HO U OEXEHIIBI, yXOIs OT BOEHHOH omacHOoCcTH. B 1867 rony Obut0
yapexaeHo TypkecTaHCKOoe TeHepal-ryOepHaTOpCTBO — OPTaH POCCHICKOM
rocynapcTBEHHOH BiacTy 1o ynpasieHnto Cpennert Asueit. [lox ero ropucamk-
uro nonan 3anagHerid TypkecTaH, OCHOBHBIMU TEPPUTOPUSIMHA KOTOPOTO CUH-
Tanuch XuBuHckoe U Kokanackoe xanctBa u bByxapckuil amupar, — UMEHHO
STH 3eMJIM CTaJIXd OCHOBOH Oymymero Y30eKkucraHa.

B xonme X VIII — nagare XX Bexo 3anmaanenii TypkecTaH He OBIT €IMHBIM
TOCYJapCTBOM: €TI0 OTICIbHBIC YAaCTH HAXOAMINCH B COCTOSHHU OOpBHOBI ApYT
C JIPyTOM, a HEKOTOPbIE NOJINTHIECKHE IEHTPHI, TAKHE KaK X1Ba, JOJTO COIPO-
TUBISLIHCH Poccun. ApxuBHBIE JOKyMEHTHI 32 1893 rox He ciydaitHO ymoMmu-
HAOT «CKOIUICHHE TOJaHHBIX XMBHHCKOTO XaHCTBA B TIPEJeNax PycCcKoil Tep-
puropum» [LITA PV3, ¢. U-1, om. 29, n. 1039, 1. 3 06.]. OcraBasce B 3amaaHoi
Cubupu, OHH TaKke CTAHOBWIIUCH «OyXapuaMm» W TMOIUICKAIH POCCHHCKOMY
3aKOHOZATEIBCTBY, KOTOPOE MPOTUBOPEYMIIO MX HOPMaM aJaTHO-IIapHaTHOTO
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npaBa. TakuM 00pa3zoM, MpodiIemMa MpaBOBOH afanTanuy MUTpaHTOB u3 Cpea-
Hel A3uu cyulecTBoBajla Bceraa, u Poccuiickoe MpaBUTENBCTBO €€ PELIANIO.

Bo Bropoii nonoBune XIX Beka LI OPOLECC YCTAHOBIEHUS POCCUICKOTO
MpOTEKTOpaTa Haj TeppUTOpHAMH 3amagHoro TypkecTaHa, IpU 3TOM ObLT HC-
TIOJIB30BAH OIIBIT 110 aJaNTalNy MapuaTa K 3akoHaM Poccuiickoi mMmepuu, 1mo-
nmy4qeHHbI B 3amagHort Cubupu. KoMMeHTHpYS apXUBHBIE TOKYMEHTHI 10 byxa-
pe Toro mepuona, b. M. babamkaHoB oTMETHII, 9TO «DOTOCIIOBEI XOPOIIIO 3HAJIH
HOPMBI HIapuaTa ¥ BHJENN BCE HPELEeNeHTHl oTxXozma oT Hero» [Typkecraw...,
2016, c. 36], a ycrmoBusl POCCHHCKOTO MPOTEKTOpaTa JaBalld MECTHBIM Ka3wsaM
BO3MOXKHOCTB Ooriee ObICTpoii KOPPEKTUPOBKHU ycTapeBIInx HopM. Ha 3emisix 3a-
nanHoro Typkecrana u 3anagHoit Cubupu PoccuiickiM mpaBUTENTECTBOM OBbITa
MIOCTABJICHA OJIHA U Ta K€ 33/1a4a, YTO MO3BOJISIET ONPENESIUTh OOMINI MEXaHU3M
ee pean3aly, XapakTepHbIN ISl Pa3HBIX HCTOPUYECKHUX TIEPHUOIOB M PETHOHOB.

Hay4nast HOBH3HA CTaThH 3aKJIIOYAETCS B TOM, YTO POCCHICKAs TIOJIUTHKA I10
M3MEHEHHUIO YTOJIOBHO-TIPAaBOBBIX HOPM IIapHara y HaponoB 3anagHoro Typkecra-
Ha paccMaTpuBaeTCs: 1) B pa3HBIX HCTOPUKO-TIONIMTHIECKHUX YCIOBHAX (MUTPALINSL
B IpaBoCiIaBHYyI0 Pocchio U >KH3HR Ha MycCylnbMaHCKoM Boctoke); 2) yepe3 npu-
3My TIOpeMHOH pedopmsl 1879 roma mo ryMaHH3aIMN OOPAICHHUS C 3aKITIOYCHHBI-
MH; 3) C UCTIONB30BAHUEM B3aNMOIOTIONHSIOINX MaTepralioB U3 apxuBos Poccun
U Y30eKnCTaHa, 4TO CO3aeT MOJHYI0 KapTHHY YTOJOBHOTO HAKa3aHHS B CBSI3KE
«HIapuaT — POCCHHCKOE PaBO — CHOMPCKast KaTopra M CChIIKaY.

2. MarepuaJi, MeToabl, 0030p = Material, Methods, Review

e nccnenoBaHust — ONPEAEITUTh MEXaHNU3M a1l TAIMH IIapHaTa K POCCHIA-
CKOMY YTOJIOBHOTO IIpaBy Ha IPAMEpPE Pa3HBIX IPYII HaceneH s 3anaaaoro Typke-
CTaHa, IPOXKMBABIINX B OTINYAIOIINXCS KYJIBTYPHO-UCTOPHIECKHUX YCIOBHUSIX.

YdeHbIMH TIOKa HE peranach mpodiieMa, IMOCTaBIeHHAs B CTAaThe, OIHAKO
OITyOIMKOBaHHBIE HAy4YHBIE TPYAbI MOATOTOBHIM 0a3y UL TAKOTO HCCIEIOBa-
. b. M. babamkaHoB oITyOiIMKOBaI HECKOIBKO CTaTel O MOJHUTHKE TeHepaa
UepHsieBa, KOTOpbIH NpaBuil TallIkeHTOM B COOTBETCTBUM C MECTHOW TpaguLMen
u HopMamu mapuata [babamkanos, 2012, babamxanos, 2013 u ap.]. Haubonee
TIOMYIISIPHON TeMO# siBisieTcst ynpasienne Cpenneit Asueld u peopMupoBaHue
TaM CyneOHOM CHCTEMBI B COOTBETCTBHH C POCCHICKUM 3aKOHOIATeIbCTBOM [O0-
ymueB u np., 2007; Sartory, 2008; Morrison, 2008; Cammes, 2016]; ornensHO
oTrMeTHM m3nanue «TypkecTaH B UMIIepcKoi nonutrHke Pocenm», rae pedopmu-
poBaHHIO cyneOHoH cuctemMbl CpenHeit A3MH MOCBAIIEHO HECKOJIBKO COTEH CTpa-
HHUII C OIyOJIMKOBAHHBIMU apXHUBHBIMH JOKyMEHTaMH M KOMMEHTAPHUSAMH K HAM
[TypkecraH..., 2016]. DTH ke BOIPOCHI 3aTParuBajIiCh APYTHUMH YICHBIMH TIPH
WCCIIEI0BaHUH aIMIHICTPATHBHOTO YIIPABICHUsT X MBUHCKOTO XaHCTBa [beramm-
eBa, 2019], cranoBnenns nHCTUTYTA roTepresiero B Cpenneit Asnn [Caiidumu-
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HOB, 2021], mpu pacCMOTPEHUN TOPTOBO-TUILIOMATHYESCKUX OTHOIICHNH [IapCKOU
Poccun ¢ nenTpanpHOa3narckumMu Xxancteamu [Pagabos, 2022] u ap.

OTaenbHO OTMETHM LIMPOKHUH IJIACT HayYHBIX UCCIEAOBAHUM 110 HCTOPHU
cubnpckux OyxapreB. MoHorpadus X. 3usieBa «Y36eku B Cubupu (XVII —
XIX Beka)», H3MaHHAS HAa PYCCKOM H Y30€KCKOM si3bIKax [3usieB, 1968], orpas-
WJIa OJVH M3 IIPABOBBIX acCIICKTOB UCCIIEAYEMON MPOOIEMBI: HN3MEHEHHE CTaTyca
CHOMPCKIX OyXapleB U TAIIKEHTHEB (TaK aBTOP ONPEIEIIHII TPYIIIbI IepECeeH-
neB B 3ananayro Cubups) B cdepe OSCHONUTMHHON TOproBimu. OTMETHM, YTO
M3MEHEHHE UX IIPAaBOBOTO CTATyca XPOHOJIOTMYECKH COBIAJaeT C ATAllaMH pac-
MPOCTPAaHEHUS Ha CHOMPCKHUX OyXapIieB pOCCHICKOTO 3aKOHOJAaTeNbCTBa. B Mo-
Horpaduu ecTb HHGOpPMANUs O IMapuare: YHOMHHAHNE MYCYJIbMaHCKHX CYIOB
1 JKEHIIUH B MApaHKe, CBeIeHUI 00 00pa30BaHHOCTH CHOMPCKUX OyxapIies,
KOTOpBIE YYWJIM MECTHBIX MycyiabMaH KopaHy (COOTBETCTBEHHO, U ILIapHaTy),
u T. 1. [3uses, 1968, c. 30, 66—67]. Mexay TeM comepkaHue MyCyJIbMaHCKOTO
IpaBa ¥ MEXaHM3M aJalTalluyl ero HOpM K POCCHICKOMY 3aKOHOAATEIbCTBY aB-
TOPOM HE paccMaTpUBAIIICh, — HO 3TO OBUIO M HEBO3MOXHO B HACOJIOTNIECKUX
ycnoBusix 1960-x romoB, koraa ObLTa M3MaHa MOHOTpagus.

B nauane 2000-x ronoB TroMEHCKHI TOCYHHBEPCUTET CTaJl LIEHTPOM pea-
JM3alUK MacIITaOHOTO HaydHOTo mpoekTa «lciam Ha Kparo CBETa», KOTOPBIHA
3aBepUIMIICS M3JaHWEM TPEXTOMHHKA MO PyKoBOACTBOM I.M.H. A. I1. SIpkoBa
[Ucnam..., 2007; Ucnam..., 2015; Ucmam..., 2019]. Kpome obOcko-yropckoro
KOMIIOHEHTa, 00yCIOBHUBIIETO «CHeNH(YHUKY CHOUPCKOTO HeaaMay (Kak ero IpH-
HATO Ha3bIBaTh B 3anagHoi CuOupH), aBTOPCKUN KOJUICKTHB cOOpall i IpoaHa-
JTM3UPOBAJl YHUKAIBHBII MCTOYHUKOBEIUECKHH MaTepHal O POIH CHOMPCKUX
OyxapIleB B paclpoCTpaHSHHUH, YTBepKIeHHH, a Tiocie 1991 roma — u B BO3-
POXIIEHUH HCIaMa Ha Teppuropnu 3amagHoit Cubupu. XpOHOIOTHYECKH HC-
CJIEZIOBAaHKME OXBATHIBACT MEPUOA OT Cyduiickoro opiaeHa Haxkmobanmus snoxu
CpemueBexoBbs 10 Hadana 2000-x rogos. TpexTromuuk «Vcimam Ha Kparo cBeTay
COZIEPXKUT OOraThlii (PaKTUUECKUI MaTepHal 10 TeMe MCCIEIOBaHMUS, BKIIIOYAs
poine EmOaeBckoro menpece B 00y4eHHH HCIIaMy W MYCYJIBMAaHCKOMY IIpaBy.
Momnorpadus orpasmuia uctoputo byxapckoit Bomoctu ToGonbckoit TyOepHUH,
YUCIIEHHOCTh CHOMPCKUX OyxapiieB, «COOPHUK OOBIYHOTO TMpaBa CHOMPCKUAX
WHOPOALIEB» W IIPyTHE acHeKThl HcciemyemMoi mpoomemsl [Mcmawm..., 2015,
c. 71—74]. Mexmy TeM aBTOPCKHI KOJUIEKTUB HE CTaBHII [ENIb H3YYUTh MeXa-
HH3M IO3TAHOM TpaHc(OopMaly HOPM IIapuaTa y CHOMPCKUX OyXapIies.

OnHOBpeMeHHO ¢ paboToif HaJ TpexTOMHUKOM «MciaM Ha kparo cBeTa» n3-
JlaBaJMCh MHIUBHIYyallbHbIC HaydHble Tpyabl. Hanbomnee 61m3ka k Teme nccie-
nmosanus MoHorpadust T. I. BakueBoii, koTopas HOCBAIIEHA IPABOBOH KyJIBTYpE
cubupckux tarap B ToOonbckol ryOepHHH, HO ¢ aKLEHTOM Ha TPaXIaHCKOE U
cemeifHoe mpaBo [bakuesa, 2011]. Ipyrue omryOnmuKoBaHHBIE HCCIICIOBAHUS Ka-
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CaIOTCS UCTOPUH cHOUPCKUX OyxapiieB B menoM [Camuryios u ap., 2018 u op.].
Takum 00pa3oM, 1MOKa HET HMCCIIENOBAHWH, KOTOPHIE PAacCMOTpEnH OBl Mexa-
HH3M TpaHC(HOpMaIMK HOPM IIapHaTa ¥ MPUMEHEHHUS POCCHICKOTO YTOJIIOBHOTO
IpaBa B CPaBHUTEIFHOM KOHTEKCTE, B JIBYX KyJIBbTYPHO-HCTOPHYECKHX 30HaX,
C Y4€TOM MHIPAIIMOHHOTO (hakTopa.

HccnenoBanne BHITOTHEHO HA OCHOBE JIBYX I'PYIIIT HCTOYHHUKOB.

IlepBast rpynma BKIIOYaeT Marepuaibl L[eHTpaabHOrO rocygapcTBEHHO-
ro apxuBa PecnyOmmku Y36exucran (r. Tamkent) u [ocynapcTBeHHOTO apxu-
Ba TromeHckoit obiactu B T. ToGonbcke. B TamrkenTe HaXomaTcs JOKYMEHTHI
00 ympasieHun TypKecTaHOM NpPENCTABUTEISAMH POCCHHCKOW BIIACTH, B TOM
YHCIIe O BBEACHUH HOPM POCCHICKOTO 3aKOHOAATEIHCTBA BO BTOPOH IMOJOBH-
He XIX Beka; TaM e JaeTcsl XapaKTepPHCTHKA CHCTEMBI HaKa3aHUI COMIACHO
MECTHBIM TIpeJicTaBlIeHHsAM mapuara. B ToGonscke — OBIBIIEH «cTONMIIE» CH-
OMpPCKO KAaTOPTH M CCBUIKM — HAaXOIATCS TOKYMEHTHI: 1) Xapakrepusyromme
yCIIOBUSI OTOBIBAaHMS HAaKa3aHMUS [0 POCCHHCKOMY 3aKOHOJATEIBCTBY, B TOM YHC-
ne 1 npeacrasureneil 3amanHoro TypkecraHa; 2) cyneOHbIE /ena, KOTOPhIE
WITIOCTPUPYIOT PEe3yJIbTaT COIIACOBAHMS IIapuara M POCCHHCKOTO IpaBa s
cubupckux Oyxapues. Takum 00pa3oM, apXUBHBIE JOKyMEHTHI TTO3BOJISIOT HC-
CJIeI0BaTh HAYIHYIO MPOOJIEMY JOCTaTOYHO IIOJIHO.

Cpenu apxXUBHBIX TOKYMEHTOB BCTPEUAOTCS MeTpuueckue KHuru XIX Beka
n3 Meuereil Tobonmbekoli ryOepHIH, HAITMCAHHBIE HA CTApO-IIEPCUICKOM SI3bIKE
B apaOckoii rpaduke. ITo Teme MccinenoBanust B HUX OOHAPYKEHO CBHUJIETENb-
CTBO, XapaKTepHU3yIollee IPOTHBOPEUNE MEXy IIapuaroM CHOMpPCKUX Oyxap-
IeB U peruoHaMu BocToka: 3T0 3amuck 0 cMepTH TOproBua u3 opt Kasanckux,
kotopbiil B 1852 rony He BepHyscs u3 Ilepcun. B koMMeHTapusx o cMepTH
yKka3aH Oompmroi monr, kotopeid He Obun BeIuTadeH [[ATO B 1. TobGombcke,
. U-494, on. 1, 1. 22, 1. 3]; BepoATHO, TOProBLA Ka3HWIN MO MTEPCUACKIM 3a-
KOHaM, XoTs B Poccum Takoe HakazaHHe He TpUMEHAI0Ch. OOHapyK€HHOE CBH-
JIETEJIECTBO OKa3aJI0Ch BaYKHBIM HCTOUYHHKOM JIJISl IOHUMAHUSI yCIIOBHH, B KOTO-
PBIX TIPOMCXOIMIIA AIANTALH IAapHaTa K POCCHHCKOMY 3aKOHOATENNbCTBY. JTa
3aIMCh TOKA3bIBACT, YTO CHOMPCKHE OyXapIibl BBIHYKICHBI OBLIN CYIIECTBOBAaTh
B TPEX NPABOBBIX PEAIBHOCTSX: BO-IIEPBHIX, 3HAaTh MECTHBIE HOPMBI IIapHara;
BO-BTOPBIX, — POCCHHCKOE 3aKOHOIATENBCTBO; U, B-TPETbUX, — MYCYJIbMaH-
CKoe ITpaBo cTpaH Bocroka.

Bropas rpyrmma nCTOYHUKOB — HOPMaTHUBHBIE aKThI U COOPHUKH ITPABOBBIX
o0ObrgaeBy» MycyinbMaH B 3anagaoit Cubupu. [ uccine1oBaHus HCIIOTh30BaHBI
crarbu CobopHoro ynoxxeHus 1647 roma, Aptukyna BonHckoro 1715 roma, co-
OTBETCTBYIOIIKE TIPEACTABICHUAM Iapuara (B 9aCTHOCTH, 00 OTpyOaHHUH PYK).
B 1830-x romax Bce 3TH HOpMaTHBHEIEC aKTHI OBLTH BKITFOUeHHI B [TomHOE coOpa-
HHE 3aKOHOB Poccuiickoil MMIIepruu MpeuMyIEeCTBEHHO B KadeCTBE yXKe yCTa-

442



[HayuHbit ananor = Nauchnyi dialog = Nauchnyy dialog, 13(5), 2024]
[ISSN 2225-756X, eISSN 2227-1295]

PEBIINX YTOJIOBHO-TIPABOBBIX HOPM. YacTHYHO OHM OBUTH HCIIONB30BAHbI MIPH
CO3aHUU YJIOKEHHUSI O HAKa3aHUAX YTOJOBHBIX M MCHpaBUTEIbHBIX 1845 roxa.
Oto VYnoxeHue mpenctapister codoit ormenbHe ToM (Ne 15) CoOpanus 3a-
koHOB Poccuiickoit nmnepun, KOTopoe 00BEIUHIIIO B cebe BCe ACHCTBYIOIIHE
YTOJIOBHO-IIPABOBBIE HOPMEI TOCJE UX Konudukanuu B 1830-e roapl, ¢ HCKITIO-
YeHHeM ycTapeBIux crareil. [loatomy YinoxeHue, ¢ y4eTOM ero nocie yomux
penaxuuii, IBIsSeTCs €ANHCTBEHHBIM M ITOJTHBIM 3aKOHOJIATEIbHBIM HCTOYHUKOM
POCCHIICKOro yroJioBHOro Ipasa nocie 1845 roaa.

B 1nienom 3TH HOpMaTHBHBIE TOKYMEHTHI MTO3BOJISIOT OIIPEACIUTh CTEICHb
MPOTHUBOPEUU MEXIy IIapHaTOM M POCCHUCKHUM IIPaBOM M, COOTBETCTBEH-
HO, CJIIOKHOCTH 33/1auil M0 WX COJMIKEHHIO, TIOCTABICHHOH MPaBUTEIBECTBOM.
Yetripe cOopHUKa HOpM miapuara B 3amagHoit CHOHMPH CO3aHBI B MEPHOL
¢ 1785 roma mo 1820-e romer; OpUrHHAIEI TPEX U3 HUX XpaHATcs B ToOOMbCKe U
UTHPYIOTCS 10 TeKCTy U niepeBony . T. bakuesoii [bakuesa, 2011]; weTBepThIit
omybonukoBaH B Bapmase B 1870-x rogax [COopHUK..., 1876]. CpaBHEeHHE TEK-
CTOB 3THUX COOPHHKOB ITO3BOJISICT BBISIBUTH PE3YIBTAT MOJUTHKH MO COMKEHUIO
Iapruara ¢ POCCHHCKUM YTOJIOBHBIM IIPABOM.

Mertomonorus uccienoBaHust ocHoBaHa Ha Teopun cucteM K. JI. ¢pon bep-
tamandu [Von Bertalanfy, 1968]. B pamkax 3Toif Teopun poccuiickas mpaBo-
Bas cpena (B OMHOM ciydae — IIpH IepeceseHnd «Oyxapiesy B 3anaaayro Cu-
Oups, B ApyroMm — 1pu 3aBoeBaHnu CpemHel A3Wu) CTaHOBHIIACH (PaKTOPOM,
KOTOpBIN MPUBEN B JBIDKCHHE (DYHKIMOHMPOBABLIYIO CHCTEMY Illapuara, ero
BHYTPEHHEE COAEp)KaHWE M MEXaHW3M NpHMeHeHus. Ha obenx TeppuTopusx
HanOOJIbIIEMY BO3/ICHCTBHUIO MTOABEPIINCH YTOIOBHBIE HOPMBI, — OHH IPHUIILIN
B Xa0C, YTO CO3/IaBaJIO YCJIOBHE I U3MeHeHnH. [locTeneHHo npeacTaBneHns
00 YroJoBHOM HaKa3aHWH, XapaKTEPHBIE JJIsI MyCyIbMaHCKOH YMMBI Ha IIpO-
TSDKCHHUH JUINTEIBHOTO TIEPHOAa, 00pPETaIn HHOE COlepKAaHUE U CKIIaJbIBAICE
B JPYTOi MOCIIEAOBATEIBHOCTH, B pe3yabTare 00pa3yst OOHOBICHHYIO CHCTEMY,
COOTBETCTBYIOILYIO POCCHICKOMY 3aKOHOAATEIBCTBY. JTOT MpoLecc ObIT 00b-
EKTHBHBIM JJIS1 TEX UCTOPHUYECKHUX YCIOBHH, TaK KaK COOTBETCTBOBAJ M3MEHE-
HUSIM, IPOUCXOIMBIINM BHYTPH CAMOTO MYCYJIBMaHCKOTO COOOIIIECTBA MO BO3-
JIEHCTBUEM BHEIIHEN KyJABTYpHOH cpenbl — Poccuiickoli uMnepuu.

Mertonb! McCIeR0BaHUS — CPABHUTEIBHO-UCTOPUYECKUI 1 CPAaBHUTEIHHO-
MIPaBOBOW — IMPHUMEHEHBI JUIS aHaJIN3a Pa3HBIX c(ep, OTPaKAIOLMIUX MPOIEcC
TpaHcopmanuu mapuara. [IepBelii MeTOA Takke MO3BOJSIET CPAaBHUTH KYJIb-
TypHO-HCTOpUYEcKre ycioBus 3amagHoro Typkectana m 3amamHoit Cubupw,
B KOTOPBIX MPOMCXOIMIIN U3MEHEHUS B MyCYIIEMaHCKOM TIpaBe. Bropoii meTon
3aKJIF0YaeTCs B CONOCTABICHUH HOPM YTOJIOBHOTO 3aKOHOJATENbCTBA HA 3THX
JIBYX TEPPUTOPHSIX, & TAKKE B OLICHKE COOTBETCTBHS MX YTOJOBHBIM YIIOXKEHH-
siMm Poccuiickoit umnepuu.
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3. PesyabTarnl u 06cy:xxaenne = Results and Discussion

3.1. Hlapuar cu6upckux dyxapueB U POCCUIICKOe 3aKOHOIATeIbCTBO

Cubupckue 6yxapyst — obo0mIaroIIee Ha3BaHUE MpeacTaBuTeei CpemHeit
Aznm, nepecenuBIuxcst B 3ananHyto CHOMPh B pa3HbIE HCTOPUYECKUE MEpPH-
OJIBl; ATOT TEPMUH HCIIOIB30BAJICS B POCCUICKON N€I0BOH JOKyMEHTAIUH 0
Havyaima XX Beka VccnenoBarens cubupckoro ucnama I. T. bakuesa npunuia
K BBIBOXY, 4TO eme B X VI Beke OOJBIIMHCTBO M3 HOPM IIapuara He MPOCTO
OBUTO M3BECTHO cHOMpPCKUM Oyxapliam, — WX 3HaHUS OMHMPAJINCh Ha MHEHUS
U3BECTHEHIINX IPABOBEIOB, TOJIKOBaTeIeH CBAIEHHBIX TekcToB Kopana u Cyn-
HBI: B TeKcTax (urypupyior umeHa Anumana, Myxrazapa, ®apanza, Xunas,
[apxu-Beikas [bakuera, 2011, c. 7]. M3yueHne Takux IOpHIAIECKA-00TOCIOB-
CKHX TPYAOB OOBIYHO BXOMMJIO B IPOrpaMMy JTyXOBHOTO 00pa3oBaHHS B Me-
npece Byxapel, CamapkaHaa U ApYrUX KJIaCCHYECKHX ILIEHTPOB UClIaMa, OTKyJa
NpUOBIBAIIN TTepECeNeHIIb.

B XVII Beke nporiecc cOMMKeHus! yroJOBHBIX HOPM IIapHaTa ¢ POCCHHCKIM
MPaBoOM ellle He ObUI BBIPKEH OTYETIIMBO, KPOME M3BSTHS M3 BEACHHUS MYCYIb-
MaHCKOH yMMBI JIeJT 110 FTOCYJapCTBEHHOU M3MeHe. B TOT nepron ocHOBHAsA 4acThb
crareit CobopHoro ynoxeHust 1647 rona emie He BCTynajia B CHCTEMHOE ITPOTH-
BOpeUHE C HaKa3aHUAMH MO MYCYIbMAHCKOM IIPaBy: IOMUMO MHOTOUYHCIEHHBIX
CIOJKETOB O CMEPTHOM Ka3HHM U APYTUX HaKa3aHUSX, B YIOXKEHHU AEHCTBOBANIU
ctatbu 00 oTceuennu pyk. [maBa VII, ct. 29: «A OymeT KTo Ha Ciry:)k0e y KOro
YKpaJIeT JIoIa b, ¥ eMy 3a Te TaTb0y pyKy oTceuby»; asa IlI, cT. 9: «A Oyxer Tor
K€ TaTh MoiMaH OyZeT ¢ KpaJeHbIM B roCyiapeBe ABOPE B TPEThHE, H €My 3a TO
OTCeYb PyKa, YTOOBI Ha TO CMOTPSI HHBIM HEMOBAIHO OBLT0...»; miaBa 111, cT. 4: «A
OyrneT KTo IpH Tocyape BBIMET Ha KOTO Kakoe HU OyIIi OpyKbe, & HE PaHHT, U He
yOHeT... oTceyb pyKa»; OTCEYEeHHE PyKH (QUIypHPYET U B CT. 5 9TOMH K€ IIaBbl.
B Co0opHOM ynO)KeHHH HET cTarel 0 3a0MBaHUM KaMHSIMH, HO 3aTO €CTh O «3a-
JIMTHH TOPJIa» packalleHHBIM MeTayutoM (masa V, cr. 1). Heurto nmogoGHOE conep-
JKUTCSI B QpXUBHBIX JJOKYMEHTaX Y30eKHCTaHa, B JaHHBIX TypKeCTaHCKOTO TeHe-
pai-ryoepHaropcTBa: «J[Ba oduriepa n3 orpsina Anumoexa 3a TpycocTb U OercTBO
OT PYCCKHX OBLIM yMEpPIIBJIECHBI BIMBAaHHEM B POT M Ha TEJO KUIITYEHOH BOIBDY
(auraem: «kwurimeit Bogs») [LITA PY3, ¢. U-715, om. 1, a. 25, m. 179—180].

Curyanust coxpanunace B Hauane XVIII Bexka. ApTukyn BOMHCKUI
1715 roga MOMONHUII COCTaBBI NMPECTYIUICHHH, 3a KOTOpBIE IpEeArnosaranach
CMepTHasi Ka3Hb, ¥ JOTOJIHHUTEIFHO BBEJ OTCEYCHHE PYKH 3a OOTOXYJIbCTBO:
«Kto mpecBsiTyto Mareps 00XuI0 JIeBy MapHio U CBSITBIX PyraTelbHBIMH CIIO-
BaMH IOHOCHT, OHBIIf HMEET, 110 COCTOSHHUIO €T0 0COOBI M XYJEHUS, TEIECHBIM
Haka3aHUEeM OTCce4eHHs cycTaBa Hakasan» (Imasa 1. Aptukyin 4).

Bo Bropoit nonosure X VIII Beka nporiecc cOMMKeHns mapuara ¢ poccuii-
CKUM 3aKOHOZIaTeIECTBOM IIpHOOpen Oonee oTyeTiuBble odepranus. B ToGoib-
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CKo ryOepHuH Myp3aMm KyinbMaMeTeBbIM, MOTyYHBIINM IIPABO YIPABICHUS MY-
CylIbMaHaMH, ObLIO TIOPYYEHO ClIeNIaTh 3aIliCH [IapHhaTa: BCe Aea 110 «MaxoMe-
TAHCKOMY 3aKOHY... IIPENOPYYEHBI B CAMHCTBEHHOE UX BeAeHHe» [CaMuTyioB
u 1p., 2018, c. 102]. Tak kak yrojaoBHOE CyAOIPOM3BOACTBO B Poccnu HOoCHIIO
CBETCKHII XapaKTep, TO «CyZ U pacipaBay, a Takxke (OPMHPOBAHNE «KOJEKCOB)»
MYCYJIBMaHCKOTO TpaBa B 3amagHoit CHOupH Taxke OBUIH MOPYUEHBI TIPECTa-
BUTEJISIM CBETCKOH, a HE yXOBHOH BIIACTH. DTO 00CTOSATEIHCTBO TOATBEPIKIACT,
YTO B PErHOHE yXK€ LIEN MPOIECC aAanTaliH YTOJIOBHBIX U YTOJIOBHO-IPOIEC-
CyaJIbHBIX HOPM IIapHaTa K pOCCHUICKOMY IIPaBy.

CobopHoe ynoxeHHe U APTHKYJIbI CUUTAINCH ACHCTBYIOIINMHI HOPMAaTHB-
HBIMH akTamM# Poccun BINIOTH 4O CUCTEMATH3allMU 3aKOHOAaTelbcTBa B 1830-¢
TOJIBI, XOTS MHOTHE CTAaThH B HUX YK€ YCTapenn U PaKTHIECKH HE IPUMEHSUTUCE.
IIpu Exarepure Il Opi1 HawaT mpomecc nepepaboTKu 3ak0HOB Poccuiickolt nM-
MIEpUH B COOTBETCTBUH C HOBBIMH HAIlPABJICHUSAMH ITPAaBOBOH M STHOKOH(ECCH-
OHAJILHOHM MONMUTHKH: B 1773 rony mpoBo3miamieHa pedopMa 1Mo «yKperuIeHuIo
Havaj BeporepnuMoctiy. [Ipearnonaranace yacTuuHas yHU(GUKAIHS PEITUTHO3-
HBIX TIPE/ICTABICHUA HHOBEPIIEB B COOTBETCTBUH C XPUCTHAHCKMMH KaHOHAMHU:!
BBOIMJIACH APXUTEKTypa MEUeTeHl IO MPOEKTaM IIPABOCIABHBIX XPaMOB, U3Me-
HSUTACH TIOAXOMABI K MYyCYJIbMaHCKOMY HCKYCCTBY U T. A. [bopTHHKOBa, 2014].
B 1788 romy pemerne 3Toi 3amaun OBIIIO BO3JIOKEHO HA Y (PUMCKOE TyXOBHOE
MaroMeTaHCKOro 3aKoHa coOpaHue, CO BpeMEeHeM NoTyunBIIee HazBaHue Open-
bypeckoe mazomemarckoe oyxosroe cooparue (OMIC). OHO cTaNo BIUSTETb-
HOHM TOCYHAapCTBEHHON CTPYKTYPOH IO yHH(HKALMH MYCYIbMaHCKOIO IIpaBa,
MHOT/ZIa B HEOXKUIAHHOM ISl ce0s1 pakypcee. Harmpumep, Korna oT IpaBUTENILCTBA
MOCTYIHIIO TpeOOBaHNE TIEPEHECTH NTPABIIIA 3aXOPOHEHHUS MYCYJIbMaH C IIEPBO-
TO JTHS Ha TPETHH, KaKk 3To ObUTO MpuHSTO B Poccuu, To coracue conmpoBoX/a-
nock obocHoBaHUEM: «OpenOyprekuit MydTuit BMecte ¢ OpeHOyprckum Ma-
romeranckuM JlyxoBHbIM CoOpaHueM He IpUHAMaeT MaroMeTaHCKHX 3aKOHOB
B TaKoM cTporoM cmeicie» [Llut. mo: bopraukosa, 2014, c. 58—159].

3anuck MyCyJIbMaHCKOTO TIpaBa TEOPETHUECKH JaBajla BO3MOKHOCTH CH-
CTEMaTH3MPOBATh IIOJOKEHNUS IIapuara: yopars yke He MPUMEHSBIINECS HOP-
MBI, JONIOJIHUTEJIBHO 0OPaTHTHCS K TPyJaM MYCYJIbMaHCKHX OOTOCIOBOB H TI0
BO3MOXHOCTH COIVIACOBAaTh «OOBIYail» C POCCHHCKUM YTOJOBHBIM IIPaBOM.
AHTHpOCCHIiCKIE OyHTBI, U3MEHA TOCYIapi0 W APyrue ION00HbIE NeWCTBHA
yxe B XVII Beke kapanuch N0 pOCCHICKOMY 3aKOHOATENLCTBY. JIOKYMEHTBI
3a(hUKCHPOBAIN TAKHE CIOKETHI [0 OTHOLICHUIO K KOPCHHOMY HACEJICHHIO 3a-
nagHoit Cubupu [Haymenxko, 2020]. Hakazanus 3a apyrue TSHDKKHE MPeCTyIrIe-
Hus (yOuiicTBa, Tpabexu, pa30oi U T. J.) TaKKe IMOCTEIIEHHO M3BIMAIIUCH U3
BeneHus: yMMbl, 1 koHell X VIII Beka cTan B 3TOM IUIaHE NEepeoMHBIM. Myp3bl
YK€ MMENN 3aKOHHOE IPaBO «IIPOM3BOANTH MEXKIY TaTapaMH BCSKYIO pacipa-
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By» U — 00paTuM BHMMaHHE — «3a Majble BHHBI CAMHM Haka3bIBaTh» [ba-
kueBa, 2011, c. 18]. Takum o6pasom, B XVIII Beke «TspKkne BUHBD (TO €CTh
CEepBhE3HBIEC YTOJIOBHBIC IPECTYIIICHHU) YK€ OTCYTCTBOBAJIN CPEAN ITOTHOMOUIHI
Myp3, HO B pa3HbIX pernoHax 3amagHod CnOupH mpouecc TakuxX W3MEHEHHH
LIeJI C pa3HOM CKOPOCTBIO.

B gactHOCTH, cOopHUK 1785 Toma «O 3akoHe u 00psize... ICAIIHBIX Maro-
MeTaH...» (T. ToO0IbCK) OTpa3ul OTBETCTBEHHOCTH TI0 IIIApHATY JIMII 32 He3HAa-
YHUTEJIbHBIE TPECTYIUICHUS U TPAXKIAHCKO-TIPABOBBIE MIPOCTYTIKHU, YTO JETAIBHO
uccnenosano I. T. bakuesoit [bakuena, 2011, c. 5]. B To xe Bpems «CO0pHUK
00OBIYHOTO TIPaBa CHOMPCKUX HHOPOATIEBY (T. OMCK), co3naHHBIN B 1820-¢ roxsl,
COZIEPXKHUT HaKa3aHUs M 3a THKKHE YTOJOBHBIE NMPECTYIUICHHS: «BHHOBHBIN
B HEOCTOPOXXHOM yOwmiicTBe uenoBeka rratut 100 BepOmomoB...»; «3a rpadex
MOJIaraNoch JUIIEHNEe PYKHA WM HOTH, a TIOTOM TpedaHue cMmeptu...» [Coop-
HUK..., 1876, c. 18, 23]. PacxoxxneHne B comep:kaHUH JBYX TEKCTOB ITOITBEPIK-
JlaeT, 9To B OmHOM w3 HuX (1785 rom) mpom3onuro penakTUpOBaHUE IIapHaTa
B COOTBETCTBHHU C POCCHHCKHM YTOJIOBHBIM 3aKOHOIATEIHCTBOM; BO BTOPOM K€
eIlle COXPaHWINCh yCTaPEBIINE HOPMBI.

B 1820-e romp! co3maBamiichk U Apyrue COOPHUKH, TaK KaK MPEICTABICHHS
00 MciaMe OmIMYaiCh B pasHbIX pernoHax TobOonbckoi rybepann. Hampumep,
OfIHAa M3 PYKOIHCEN OTpa3mia mapuar tarap SIyTopoBCKOTO yeszna. JTa TeppH-
TOpUSI PAcIIONOXEHa Ha I0Te PETHOHA; TaM paHee MPOXKUBAJIO O0OCKO-yTOpCKOEe
HaceJIeHNe, KOTOpoe OBIJI0 aCCHMIIIMPOBAHO TaTapaMy M IIPUBHECIIO B KYIBTYPY
MIOCJICTHHAX YEPTHI JOUCIAMCKUX BEPOBAHUN. DTH PETUTHO3HBIE 0COOCHHOCTH 3a-
(ukcupoBassl A. A. fAp3ytkunoit [Ap3yTkuHa, 2002]. XapakrepHo, 9To 3amucu
mapuara, caenansasle KynsmamereBsiMu B 1785 rony, k 1820-M rogam Tak u He
CTaJIN yHUBEPCAJIBHBIMH JUTSl BCEX MyCYJIbMaH 3anagHoi Cnonupu: OMCKUH U suTy-
TOPOBCKHI COOPHHUKH OTIMIAIOTCS OT TOOOIBCKOTO Aaxe ciycTst 35—40 net.

OpHako B KOHIIE TIEPHOAA, OTBEICHHOTO IS (POPMHUPOBAHHS 3TUX COOp-
HHKOB, COZIEPXKaHUE YTOJIOBHBIX HOPM MYCYJIbMAaHCKOTO IIpaBa yX€ HE MOIVIO
MIpU3HABaThbCsl BIACTBIO B NE€pBOHAadajgbHOM BapuaHTe. B 1801 rogy ykazom
Anexcarzpa | 6putH 3ampenieHs! ucTsa3anus u neITky [ Kymkosa, 2023, c. 230].
B poccuiickoM yroJoBHOM IpaBe ¢ 3TOr0 MOMEHTA B KadeCTBE «O0JIE3HEHHBIX)
BUJ/IOB HAaKa3aHUH OCTAINCh TOJBKO yIapbl MJIETBMH M KICHMEHHE, ITO3TOMY
WICHOBPEIUTEIbHBIC PAKTUKN CPEAHEBEKOBOTO IIOHWMAHUS IIapHaTa MoAma-
Jany mof 3anpeT. Takum oOpazoM, GpopMabHO Mepexon K pOCCHiicKoMy yro-
JIOBHOMY TIpaBy (B YaCTH TSDKKHUX MPECTYIUICHUH) ObUT 3aBEpIICH.

Mexmy TeM OCTaBajOCh HECOBEPIIEHHBIM CaMO POCCHIICKOE MpaBo; Iie-
PHOIMYECKH BCTAJI BOIIPOC, YTO KOHKPETHO HYXXHO CUHTATh TSXKKHM YTOJIOB-
HBIM TIPECTYIUIEHHEM, YTOOBI U3BATH €T0 M3 BEACHUS yMMEL. I[lomyumBmmiics
pe3yabTaT XapakTepu3yeTcs MaTepHantaMy Cy[IeOHOTO Jiesia 0 Kpaxke KOHs, CO-
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BepieHHOH B ToOomnbckoii rybeprnn cubupckum Oyxapiiem Husicom Perrymo-
BbIM [[ATO B 1. ToGonbcke, ¢. U-156, om. 9, 1. 362]. OH yBen KOHS, IPUHAA-
nexamniero AOaJakCKOMy MpPaBOCIaBHOMY MOHACTBIPIO, M OTKa3ajCs BO3Bpa-
marb. Bee, 9To cMor caenarth MOHACTHIPh B paMKax 3aKOHa, — 3TO 4epes 9 jer
B3bICKAaTh CTOMMOCTh YKPaJE€HHOTO. YTOJIOBHOE JAEN0 HE OBIIO BO30YXIEHO;
Oyxaper oka3aJcs IOJACYACH TOIBKO MyCYJIIbMaHCKOMY («HApOIHOMY») CyIy, a
TaM JOJDKHOCTHBIE JHna Oe3nelicTBoBaiay. OHAKO HU IO MECTHOMY BapUaHTY
mrapuara, Hu 1o CoGopHOMy yroxkernto 1647 roma 3a 3T0 mpecTyieHne Oyxa-
per 6onpIe He MOAJIeKal «OTpyOaHIo pykm». B manpHeiimem, mo YIoKeHHo
0 HaKa3aHUAX YTOJIOBHBIX U MCIPABUTENBHBIX 1845 roga, KOHOKPaaCTBO CTAI0
MOHMMATBCS KaK TSDKKOE MPECTYIICHUE: 32 3TO HOJIaranach CChUIKA MITH 3aKIT0-
YeHHEe B HCIIPAaBUTEILHOM oTAeneHnu [3apyouna, 2023, c. 62]. CooTBeTCTBEH-
HO, ¢ 1845 rona 370 NpecTyIieHHe OJHO3HAYHO U3bIMAJIOCh U3 MYCYJIBMaHCKUX
cynoB. OnHako Oyxaper COBepIIMI KpaxKy IO BBEICHUS B ACHCTBUE YIOKEHHS,
KOI7la IpMEHEHNE HaKa3aHHs elle He ObUIO OTperyianpoBaHo. B menom meno
o Oyxapue H. PenrynoBe wmmocTpupyeT MpHMEp IHOJHOTO yXOza OT OTBET-
CTBEHHOCTH 32 KOHOKPAJCTBO M OTPaXaeT Hayaslo HOBOW CTaaMU B NpoOIEcce
aJlanTanyy mapuara K pocCuiickoMy MpaBy, KOTJa TOCyAapCTBEHHAs! BIACTh Ha-
Yajia JUKBUAUPOBATH TOAOOHBIE TPABOBHIE POOEIHI.

Bo Bropoil nonoBune XIX — Hauane XX Beka CUTyaluusi U3MEHUIIACH.
JleficTBHe HOPM IIapuaTa OCTaJlOCh B IPAXKIAHCKO-TIPABOBBIX CIIOPAX, CeMeii-
HBIX OTHOIIEHHMSX, & TAK)KE PH COBEPIICHUN HE3HAUUTENIBHBIX IPECTYTIICHHUH.
CrarucTika OCyXJIeHHBIX B TOOOJIECKOM KaTOPKHOM TIOPbME CBUICTEIBCTBYET,
4yTO yKe B KoHIE XIX Beka 3a MPeCTyIUIEHUs] HACUIbCTBEHHOI'O WJIM TOJIUTH-
YEeCKOTO XapakTepa K MyCyJabMaHaM aKTHBHO NPUMEHSIACH KaTopra M CChUIKA.
[Toncuersl, crenaHHBIe HA OCHOBE MYCYJIbMAaHCKHX MMEH KaropskaH To0oib-
CKUX TIOpEM, IMOKa3aJIH POCT WX 4mcia: eciu B 1891 romy maromerane (MHOTHE
¢ cy(h(hUKCOM «OTTIBI») TaM cOCTaBISIN 23 % OT 00IIero Yucia 3aKIF0YeHHbIX,
T0 B 1905 romy — yxe 73,5 % [I'ATO B 1. Tobomscke, ¢. U-17, om. 1, 1. 1, 2, 25,
31, 36]. B aTOT mepuon Kk MycylbMaHaM MPUMEHSUTACh U ccbltka: B 1906 rony
B I. bepe3oB TobOomnbckoit ryOepHUH «3a aHTUIPABUTEIBLCTBEHHBIE PEUM» OBLI
ormpapieH mymia [lakup A6myn-bakuer llapeimos, npoxuBaBimmii B byxap-
ckoit Bomoctu To6onbckoro yesna [TATO B 1. To6omsceke, ¢. U-171, om. 1, 1. 59].

Taxmm 00pazom, kK Hagary XX BeKa MEXaHH3M aIalTalliy [apuara CHOup-
CKHX OyXapleB K pOCCHIICKOMY YTOJIOBHOMY IIpaBy IIPOIIEN HECKOJIBKO CTaINiH
(3TamnoB): OT MPU3HAHMA €TO B TOYTH HEM3MEHHOM BHJIE HA IIEPBOM 3Tarle 70 3a-
MEHBI psiJla HaKa3aHWi Ha CHOMPCKYIO KaTopry M CChUIKY — Ha 3aBEpLIAOIIEM
stare. Bo BpeMs mociienHed cTaguy y)kKe IIel Mpolece NPUCOSTMHEHHS Tep-
putopuu 3ananHoro Typkectana k Poccuiickoit nMniepun, 1 anpoOnpOBaHHEIH
MEXaHU3M ObUI 3aITyIIICH BHOBD.
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3.2. PacnpocTrpanenne Ha 3anmaaHblii TypkecTaH yroJaoBHOIO NpaBa
Poccuiickoii nmnepun

C MOMeHTa yCTaHOBJIEHUS pOccuiickoro npoTekropara Hag Cpenneit Azueit
HaceseHne XuBHHCKOro, Kokanickoro u Byxapckoro xaHcTB oka3aiiock B cde-
pe IeeHanpaBIeHHOM ToCyAapCTBEHHON MOTUTHUKH 110 aAaNTallui MECTHOH CH-
CTEeMBI IIapuaTa K pocCuiickoMy yrojoBHomy mnpaBy. C ogHoi cTopoHsl, y Poc-
CHH Y€ OBUI OTBIT MOJOOHOW NMPAaKTUKH; C APYTOW CTOPOHBI, YCIIOBUS JUISl €€
peanuzanuu Tenepb Obliu MHBIMU. B Cpenneit A3um poccuiickas BIacTh IpH-
11J1a Ha TePPUTOPHIO HCIaMa, TAe CyIIeCTBOBaa CIOXKMBIIAsCS BEeKaMU HHas
MpaBoBasi CUCTEMa. XPOHOJIOTHYECKUH MTPOMEKYTOK AT aJalTalliil MECTHOTO
3aKOHOZIATEIbCTBA K POCCUMCKOMY NpaBy TaKXe OKa3aJcs KOPOTKHM: B 3amace
He OBIIO IBYX-TPEX CTOJIETHH, Kak 3TO Mpou3onuio B 3anaxHoii Cudupu. Kpome
atoro, B omtnuue oT X VII Beka, korna xeCTOKOCTh HaKa3aHUil [0 POCCUIICKOMY
YTOJIOBHOMY MpaBy €Il He BCTyMNaja B CEphEe3HBIN JUCCOHAHC CO CPEIHEBe-
KOBBIMM IPEACTaBICHUSMH IlIapuaTa, Ipu 3aBoeBaHuu B XIX Beke 3amaaHOro
TypkecTana pa3HHLa cTajla OLyTUMON U MOPOI MIOKKpOBaja MpeacTaBuTenen
POCCHIICKOHN aJIMUHUCTpALIMH.

B kauecTBe miuttocTpaly npuBeeM CBUIETENbCTBO 3a 1853 ron: «B3saThiit
»*uBbIM MycynbeMan-Kyir npuBesen 0but B KokaH M Ka3HEH 0COOEHHO TOpiKe-
CTBEHHBIM 00pazom. CaenaH ObUT HOMOCT U3 JIOCOK, BBIIIMHOIO JI0 3 apIIuH, Ha
KOTOPBIN MOCAAMIN €0 ISl TI030pa Ha BEICOKOH TabypeTke M OKOBAHHOTO LIETIs-
MU 110 BceMy Teny. Crofja B TeUeHHe AByX CYTOK MPHUBOIWIN BCEX 3aXBaU€HHBIX
KHIYaKoB ¥ pe3aii ux OecriomanHo Ha mazax ero. Jlo 600 uenoBek KHITYakoB
noru6a0 TakuM obpazoM. Ha TpeTuii 1eHb MoCTaBUIM BO3JIE ITOMOCTA BHCE-
JIMIly W B3JEpHYJIH Ha Hel ObiBmiero MuH-bamy... UMHOBHUKY N3 KUITYAaKOB,
ToTa/IaBIINecs B PYKH HpeciiefoBaTelell CBOMX, yMHUpald OOJbIICI0 YacThIO
B CaMbIX ’KECTOKMX IBITKAaX: U3 HUX BBIMOTAJIM BCEMHU CPEICTBAMH, ITI€ HAXO-
JITCSl IEHBI'M MX M OKUTKU. Tak, npusitens Kpeutosa, Hekro Cadap0aii, 6ur
ObUT CHauaJia IajJKaMy, TOTOM BBIBOPAYMBAIM €My PYKH U HOTH, 3aTeM JaBUIIN
TOJIOBY MEX/Ty CBHHIIOBBIX JJOCOK, TaK YTO IJIa3a BHIKATHIBAJINCH U30 J10a; HaKo-
Hell, 00JIMBAJIM BCETO BCKUITTYEHHBIM MACJIOM U B 3aKIItoueHue 3ape3anm» [LII'A
PV3, ¢. U-715, on. 1, 1. 14, n. 401—403].

B xadecTBe cpaBHEHUS MPUBEIEM aHAJIOT YTOJIOBHOTO HAaKa3aHUA B 3amaj-
Hoit CubupH ¢ sm1adoToM M MO30pHBEIM CTOJIOOM B 3TH ke ronsl. [Iponenypa
Ha3bIBaJIaCh MOP206Ol KA3HLIO U 3aKIIIOUANach B COUETAHUU «IO30PSIIEro» U
TenecHoro HakazaHus. B 1951 rogy ToGonmbckoe rybepHCKoe IpaBiieHHE KyITH-
70 9 pa30bopHBIX 311a)OTOB, B KOMIUIEKTAIMIO KOTOPBIX BXOIMIIM «IIO30PHBIE
ctonoe [TATO B 1. ToGombceke, ¢. 1, om. 1, 1. 573, 1. 4]. [Ipu HaKa3aHUU BUHO-
BHBI IPUKPEIUISUICS HETSIMH K CTOJIOY (HaJl FOJIOBOW TBOPSIHUHA JIOTIOTHUTENb-
HO IepeslaMbIBajach IIMnara — 3TOT CUMBOJIMYECKUH PUTYall O3Ha4as IUIICHHUE
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TUTYJA); laJiee B TEUSCHNE HECKOJIKMUX YacOB JIF000H YeJIOBEK MOT' «TI030PHUTH
MPECTYIHUKA, KaK XOTel, HO 0e3 MpuYrHeHus: eMy (u3ndeckoil 6onu (Harpu-
Mep, OpOCUTh B HETO TYXJIBIMHU SHIIAMHM); TIOCTIE 3TOTO CIIEO0BAIO Haka3aHHE
po3ramu, HEpeIaKo MMEIOIMMH HECKOJIbKo XBocToB. Ilocne sx3exyrum mpe-
CTYIHHUKH BBDKHBAJIN: 3TO HaKa3aHHe He ObLIO CBSI3aHO C JIMIIEHHEM XKU3HH.

Taxum 00pa3oM, MPOTHBOPEUUS MEXKIY POCCHHCKUM YTOJIOBHBIM 3aKOHO-
JIaTeIbCTBOM M HOPMaMH MECTHOTO aJaTHO-IIApPHATHOTO IpaBa, CIOKHUBILIHU-
MHCS Ha TeppuTopur 3ananHoro TypkecraHa, ObLIH JOCTaTOYHO TITyOoku. Tem
HE MeHee aHanu3 apXUBHBIX JJOKYMEHTOB ITOKa3bIBACT, YTO MPU KOPPEKTUPOBKE
nrapuara B CpenHel A3y IpUCYTCTBOBAIIN Te€ XK€ CTAIUU U IPUEMBI, KOTOpPhIE
OBLIM anpoOMpOBaHEI paHee Ha cHOMpCkux Oyxapuax. OnHaKo Ha 3TOT pa3 MpH-
MEHEHHBIH MEXaHH3M OKa3aJicsi 0ojiee YeTKO BhIPaKEHHBIM.

Ha nepBo#i craguy IeMOHCTPHPOBAIOCH aOCONIOTHOE HEBMEIIATEIHECTBO
B MECTHOE 3aKOHO/IATENIbCTBO, XOTs chepa TSHKKUX MPECTYIUICHUH 110 BO3MOX-
HOCTH cpa3y u3bIMasiach U3 BeieHus mapuara. B 1865 rogy renepan M. I. Uep-
HSIEB 3aBOeBal TallIKeHT, MOCJe Yero MpoAeKIaphupoBall MOYTEHHE MECTHBIM
3aKOHaM, HO BCE )K€ COCNaJICs Ha 00s3aTeNbHOe JCUCTBHE POCCUICKOIO Yro-
noBHoro npasa: «O, sxutenu Tamikenrta! Bepiire cBou nena, He OTCTyHast HU
B KOEM clly4ae HU HOTy OT nosesieHnit biarocinoBennoro u Beepbitinero bora u
Pa3BACHSIONIETO PeTUTHIO (Tpopoka) MyxaMMaa — OIarocIoBeHUsSI U TPUBET-
cTBHeE AJlTaxa eMy U Bcel ero ceMbe! — a Takxke, He OTCTyTas OT IpeANucaHui
OmaroponHoro mrapuara IIpopoka u ero COABMKHUKOB — OarocioBeHue U
npuBercTBre UM! McnonHusiite [cBon] 00bI4an, Kak 3TO M3ApeBie ObUIO MPH-
HSTO B OTOM Kparo... Ecim yenoBek yObeT Apyroro 4eiaoBeka Win OyayT orpa-
OJIeHBI TOPTOBLIBI M KAPaBaHBI, TAKUX MPECTYITHUKOB Oy/IeM CYIHUTh 110 PYCCKUM
3akoHam» [LITA PY3, ¢. U-17, om. 1, 1. 9679, n. 116—116 06.].

Ha Bropoii cTaguu HeoOXOANMO OBLIO ClieNiaTh 3allCH HOBOHM TPaKTOBKU
nrapuara. OTHUM 3aHUMAJIMCh MeCTHBIe ka3uu. B TamikeHTe mporecc Havanucs
yxe B 1860-¢ rozpl mpu renepane YepHseBe, Tak Kak OOTOCIOBBI MOHHUMAJIH
HEeoOX0IMMOCTh pe)OpMUpPOBaHKs U yyacTBOBaJM B HeM [Typkecras..., 2016,
c. 36]. Crycta nmoutn nonseka, B 1910 rogy oauH M3 YMHOBHHUKOB TypKecTaH-
CKOTO YIpAaBJIEHHs CBUJIETEIbCTBOBAIL: «...CAMBIA KPYIMHBIH (akT koHma XIX
BeKa — MOSABJIEHNE PYCCKUX — COBEPIICHHO MEHSJIH 3TOT CTPO, U MO OIIpee-
JICHHWE IIapHaTa yCIy KJIHMBBIMU MYJUIaMU HOABOIMIOCE HOBOE COZIEpKaHHUE. ..»
[LITA PY3, ¢. U-2, om. 2, 1. 369. n. 33—40 00.].

Ha tperbeii cTagun HE0OXOMUMO OBIIIO YTOUHHUTH, KAKHE IIPOTHBONIPABHBIE
JIeSTHUS HYXHO CUMTATh TSHKKUMM YTOJIOBHBIMHU NPECTYIUICHUSIMH, a KaKue —
HeT. [lo »Tomy moBoay num auckyccuu. B 1892 romy Owbuto mpunsto «Ilo-
noxeHnue 00 ynpaBieHnu TypKeCTaHCKOTO Kpas», Ie B cTathe CT. 141 Obuin
MepevrCIIeHbl COCTaBbl IPECTYIUIEHUH, ToIcyIHbIe Poccuiickoil uMnepuu, a He
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MECTHOMY MYCYJIBMaHCKOMY «HapOmHOMY cymy». B 1898 romy sta crarhst Oplia
JIOTIOJTHEHA TTOJIOKEHUSAMH O HEKOTOPBIX JEAHUSIX HaCHIbCTBEHHOTO XapakTepa,
a TaKKe JIeJIaX «O POCTOBIIMUYECTBE, MOAPHIBAIOIIEM SKOHOMHYECKOE OIaroco-
CTOsTHHE HaceneHus Kpash» [TypkecraH..., c. 158—159, 164] u T. 1.

Ha gerBepToii cTaguu yroaioBHOE 3aKOHOATEIBCTBO CTATIO IPUMEHITHCS
YK€ B COOTBETCTBHH C POCCHHCKHM NIPaBOM; BHadaje 3TO MPOU3OILIO B IIe-
HUTEHIMAPHBIX YUPEXKICHHUIX, PACIIOIOKEHHBIX Ha TEPPUTOPHH 3alaHOTO
TypkecTana, a mo3gHee — B YCJIOBHIX CHOMPCKOW KaTtoprd M ccbuiku. On-
HaKo NMPHUHIUI ryMaHHocTH B CpenHeil A3uu ObUT IPUHST HE BCEMH; OTHOMN
13 NpUYuH AHAMKaHCKOro Bocctanus 1898 roma craiu MMEHHO M3MEHEHMS
B CHCTE€ME HaKa3aHUM, BBEIEHHbIE poccHuiicKoi BiacThio: «Ilpexne, mpu xa-
HaX, BCSIKOE NMPECTYIUICHUE Kapajoch CTPOTO: 32 BOPOBCTBO B MEPBBIN pa3 OT-
pyOanu pyky, a BO BTOPOH — TOJIOBY, HapoJ Oosjcs; Temepb 3a BCE JIMIIb
Ca)XalOT B OCTPOT, CHITHO KOPMST, YUCTO JAEpKar, 00AThCs Hedero» [omoB-
HuHA, 1902]. DTa XapakTepucTHKa MECTHOTO 3WHAaHa COOTBETCTBOBAIA IIPO-
BesleHHOH B Poccum pedopme Mo ryMaHU3alMK TIOPEMHOTO 3aKIIOYEHUS 110
€BpOIIeHCKOMY 00pas3ILy.

ITocne anTupoccuiickoro Anamxanckoro socctanus 1898 roga k npezacra-
BUTEISIM 3anagHoro TypkecTaHa BIepBble ObLIa MPIMEHEHA CHOMPCKas KaTop-
ra; ef0 3aMEHIIN CMEPTHYIO Ka3Hb. Y YaCTHUKH BOCCTaHUS OTOBIBAJIM TEPBYIO
yacTh Haka3aHus B ToOoIbCKe: yIOMUHAHUE 00 «aHAMKAHCKUX CPEAHea3nar-
nax» ectb B BocnoMuHaHusx [[. M. MenaeneeBa, MOCETUBILETO KaTOPKHYIO
TIopeMy B 1899 roxy [Ypansckas..., 1900, c. 434]. Bropoii cioy4aii cuOupCKoit
KaToprH, MPUMEHEHHBIN K JKuTensaM 3arnanHoro TypkecTtaHa, ObUT cBA3aH ¢ XH-
BHHCKHMM BoccTanueM 1916 roga [Orerenos, 2019, c. 35].

Ha pybexxe XIX—XX BexoB B ToOOIBCKOM TIOPEMHOM KOMILIEKCE B Kade-
CTBE SKCIIEPUMEHTA yX€ NMPUMEHSINCh HOBBIE CTAHJAPTHI: YIyUIIanoCh MUTA-
HHE, MEAUIMHCKOE O0CITY)KHBaHHUE, MCHSJINChH YCIIOBUS NIPUBIICUCHHS K TPYLY
u T. 1. CTeneHp TyMaHN3alu1 YCIOBHI COJNEP)KAaHHS OMACHBIX MPECTYITHUKOB
(game Bcero pennAnBUCTOB) ObUIA HENPUBBHIYHON M HEMOHATHOH naxe B Poc-
cun [Haymenxo u ap., 2023]. IlosToMy Ha CHOMPCKOI Karopre JHIEphl BOC-
CTaHUHM OKa3aJMCh B JBONCTBEHHOW CHUTYallMW: BBICTYIIUB NPOTHUB BBEICHUS
B 3anagHoM TypKecTaHe pOCCHHCKHMX YTOJIOBHBIX 3aKOHOB, OHU CMOIJIH COXPa-
HHUTb CBOM ’KM3HU UIMEHHO C X OMOIIBI0. [IprMeHEeHHbIE K KaTOp)KaHaM MEpHI,
OCHOBaHHbIC Ha POCCHHCKOM 3aKOHOATENLCTBE, (DOPMATBHO HE OBUIN CBSA3aHBI
C Ka3HBIO, ITBITKOH, MyYUTEIbHBIMH BUIAMH SK3EKYLIMU U 1aKe TEIECHBIMH Ha-
Ka3aHHUSAMH, YTO MIPEACTABISIETCS CEPhE3HBIM I'YMAaHHBIM IIarOM B ITOJIOKEHUU
ocyxneHHbIX. [Tocie 1917 roga GONBIIMHCTBO TaKUX 3aKIFOYCHHBIX OBLTH 00B-
SBJICHBI OOpIAaMH C HAPCKHM PEXUMOM M MOIYYHIN CTAaTyC OBIBIIMX MOJIHTH-
YECKHUX KaTOpXKaH.
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4. 3axniouenue = Conclusions

TocymapcTBeHHasI MOMIMTHKA TIO CONMIDKEHHIO IIapuaTa HapoIOB 3amaaHo-
ro TypkecTaHa ¢ pOCCHHCKHAM 3aKOHOJATEIIHCTBOM PEaTM30BHIBANIACH ABAXK/IbI:
BHauase npu Exarepune Il oTHOCUTENHHO CHOUPCKUX OyXaplieB U MO3HEE IPH
BxokneHuu Cpenneit A3uu B coctaB Poccuiickoi ummnepun.

Cubupckue OyxapIipl IpUBHOCHIHN B MyCYJAbMaHCKYI0 ymMMy Poccun mpen-
cTaBneHus 00 uciame, cnoxusinuecs B byxape, Camapkanne, Xope3me u apy-
THX KYJIBTYpHBIX leHTpax 3anagHoro Typkecrana. [Iporecc cOMmKeHUS KyIbTyp
HE TOJBKO AYXOBHO oOoraman MycyabmMaH CHOMpH, HO OKa3bIBaJl BO3/IEHCTBHE
Ha caMHX IiepeceneHIeB. [ [porcxoanio 3anMcTBOBaHHE POCCHHCKUX IPABOBBIX
HOPM, KOTOpbIE B UTOT€ OKa3bIBAIUCH OOLIMMH, (POPMHUPOBAIH €JHHBIC [TPABO-
BBI€ IIPE/ICTABIICHIS U CTAHOBMIIMCH IIIATOM K IIPEBPAILICHUIO MHOTOKOH(eccHo-
HaJIbHOTO HacesieHus: Poccuiickoil MMIIEpUH B €UHBIN IPaXKIaHCKUH OpTaHU3M.

B uctopmueckoM mpommioM MeXIy 3aKoHomaTenbcTBoM Poccum m 3a-
nagHoro TypkecTaHa CyIIeCTBOBAJ Cephe3HbIN ArccoHaHC. OH CIOXKHIICS HE
MPOCTO MEXIY IBYyMsI Pa3HBIMH IO COAEP)KAHUIO MPABOBBIMU CHCTEMaMH, HO
TJIaBHOE — MEXIy CPEIHEBEKOBHIMH M COBPEMEHHBIMH ISl TOTO BPEMEHH
IOPUUYECKUMU IPEJCTABICHUSAMH, ellle U (YHKIHOHUPOBABUIMMU B OTIH-
YaIOMIMXCS PEIUTHO3HO-TIPABOBBIX KYJIBTYpax. YCHJIEHHE 3TOTO BHYTpEHHe-
ro KOH(MIUKTa 00YCIIOBINBAIOCH TEM (HAKTOM, YTO UMEHHO B MEPHOJI IIPHUCO-
equHenus Cpenneit Asum B Poccnn Haganachk TropemHas pedopma 1879 rona,
Mpeanojarapmas TYMaHH3AIUI0 YCIOBHH COAEPXAaHHUS IO EBPOIEHCKOMY
obpasiry. He Bce B 3amagHom TypkecTaHe HMpUHSIN Takue M3MeHeHUs. Tem
HE MEHEE K Pa3pelIeHUI0 3TOTO MPOTHBOPEUYHUS MYCYIbMAaHCKOE COOOIIECTBO
B II€JIOM OBLIO TOTOBO: C €r0 CTOPOHBI MOCTYIAN «COIMAIBHBIA 3aIIpocy Ha
MpaBOBYIO pedopmy.

CoOmmxeHne HOPM Iapuara ¢ POCCHIICKIM YTOJIOBHBIM IIPaBOM HE IPOCTO
TYMaHHM3HPOBAJIO MPABOBBIE MPEICTABICHHUS HaceleHus 3amagHoro Typkecra-
Ha, HO MOCTENEHHO INPEBPAIajo €ro B YacTh MHOTOHAIIMOHAJIHFHOTO Hapoja
Poccuiickoit uMnepuu. To IOATOTOBIIIO OYBY ISl COCYIIIECTBOBaHMSA Poccun
u Y30ekucraHa B coctaBe eanHoro rocynapcrsa — CCCP. CoBeTckuii mepron
3aBEepLII HauaThli MPOLIECcC M0 YyHU(UKauu mpasa u nociie 1991 rona obecre-
YHII €r0 JasbHeiiee (QyHKIMOHUPOBAHKME B paMKax OTACIbHON, HO OJIM3KOH 110
COZIEPKAHUIO K POCCUICKOM, CHCTEME 3aKOHOATENIbCTRA.

Taxkum 06pa3oM, B T€UEHHE MOCIEIHUX CTOJIETHI BCE MPABOBBIE MPOTHBO-
peuns MeXIy 3aKOHOAAaTeNbCTBOM Poccnn u coBpeMeHHOTro Y30eKucTana Obln
MPEOIONICHBI, & 3TO — OJIMH U3 BAXKHEWHINX (HAKTOPOB, CO3/AIOIIUX BO3MOXK-
HOCTB JUISI TAPMOHUYHOTO CYIIIECTBOBAHUS PAa3HBIX HAPOJOB B YCIOBHUAX MUTPaA-
IIUOHHBIX TPOIECCOB, KYIBTYPHBIX U HAyYHBIX OOMEHOB, AETOBBIX M JIMYHBIX
KOHTaKTOB.
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